FOR PUBLICATION
UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

UNITED STATES OF AMERICA,

No. 99-50602
Plaintiff-Appéellee,

D.C. No.
V. CR-99-00729-JSR
RAMON VELARDE-GOMEZ,

OPINION

Defendant-A ppellant.

Appeal from the United States District Court
for the Southern District of California
John S. Rhoades, District Judge, Presiding

Argued and Submitted
May 3, 2000--Pasadena, California

Filed September 13, 2000

Before: J. Clifford Wallace, Stephen S. Trott, and
Ronald M. Gould, Circuit Judges.

Opinion by Judge Wallace

11691

11692

11693

COUNSEL

Terri L. Goodman, Federal Defenders of San Diego, Inc., San
Diego, California, for the defendant-appel lant.



Maura F. Quinn and Patrick K. O'Toole, Assistant United
States Attorneys, Appellate Section, Criminal Division,
United States Attorney Office, San Diego, Cdifornia, for the
plaintiff-appellee.

OPINION
WALLACE, Circuit Judge:

Ramon Ve arde-Gomez appeals from his conviction of
importation of marijuanain violation of 21 U.S.C.88 952,
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960, and possession of marijuana with intent to distribute in
violation of 21 U.S.C. § 841(a)(1). The district court had
jurisdiction pursuant to 18 U.S.C. § 3231, and we have juris-
diction over thistimely appeal pursuant to 18 U.S.C. § 1291.
We affirm.

Velarde-Gomez, a United States resident alien who is a citi-
zen of Mexico, attempted to enter the United States from
Mexico at the San Y sidro, California, port of entry

around 5:20 p.m., January 23, 1999. He was the driver and
sole occupant of a 1983 Grand Marquis. At the primary
inspection point, he told Agent Rodriguez of the United States
Customs Service (Customs) that he "had gone down to Mex-
ico for the day to visit with friends and do some drinking" and
was returning home to Hemet, California, which is about 95
miles north of San Ysidro. He said he purchased the Grand
Marquis 20 days earlier from someone in Palm Springs, Cali-
fornia, and produced title to the automobile, which was till

in the previous owner's name.

Agent Rodriguez asked Velarde-Gomez to open the trunk
and drive to the secondary inspection point. Velarde-Gomez
was taken to the nearby security office. At secondary inspec-
tion, adrug dog alerted to the Grand Marquis's fuel tank.
There, agents found sixty marijuana packages weighing a
total of 63 pounds with a street value in nearby San Diego of
$53,400. The marijuana-full tank could hold less than two
galons of fuel. Agents also found trinkets, clothes, a book, a



toothbrush, and lipstick in the automobile.

At 10:00 p.m., Customs Agents Salazar and Wilmarth took
Velarde-Gomez to an interview room. Agent Salazar, who
inspected Velarde-Gomez's automobile, told him that they
found 63 pounds of marijuanain it; Velarde-Gomez did not
speak or physicaly respond. At some point thereafter -- the
record does not specify how long -- Agent Salazar read
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Miranda rights to Velarde-Gomez. Velarde-Gomez waived
these rights and subjected himself to questioning.

Before trial, Velarde-Gomez filed a motion to suppress
incriminating statements made during interrogation because
he was not informed, pursuant to Article 36 of the Vienna
Convention on Consular Relations, Apr. 24, 1963, 21 U.S.T.
77 (Convention), that he could contact the Mexican consulate.
He dso filed amotion in limine seeking to exclude evidence
of his silence and demeanor. The district court denied the
motion to suppress al statements based upon the Convention
violation, and initially granted the motion to suppress evi-
dence of Velarde-Gomez's pre-Miranda warning silence and
demeanor. At trial, the government asked for clarification of
the court's decision denying the motion in limine because
Velarde-Gomez later waived hisright to silence and talked to
the Customs agents. Specifically because of the subsequent
Miranda waiver, the district court changed its previous deci-
sion and ruled that the government could present evidence of
Velarde-Gomez's post-arrest, pre-Miranda silence.

At tria, Agent Salazar related what occurred when he and
Agent Wilmarth interviewed Velarde-Gomez after discovery
of the marijuana:

Q: Now, when you first started asking the defen-
dant questions, did you tell him what had been
found in the vehicle?

A: Yes, | did.

Q: And what did you tell him?

A: | told him that 63 pounds of marijuana had been
found in the gas tank of the vehicle he was driv-



ing.
Q: And what was his response?
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[Defense]: Objection, your honor, based upon the
previous thing we talked about.
The Court: Overruled.

A: | told him that. Before we give the Miranda
rights, we always mention why they're there.

Q: Okay. And what was his response when you
told him there was marijuana found in the vehi-
cle?

A: There was no response. He didn't ook sur-
prised or upset or whatever.

Q: So hejust sat there?
A:Yes

Q: Did he say anything?

A: No.

Q: Did he deny knowledge?
A: No.

Q: Now, after you told -- after you told him about
the marijuanain the car, what happened next?

A: | read him hisrights, and he decided to talk to
us when we continued or started the interview.

Agent Salazar testified that during the subsequent interview
Velarde-Gomez said that his reason for going to Mexico was

to have a mechanic named Jose Meza help fix a battery
charger problem in his recently purchased automobile, and

that he dropped it off at 8:00 p.m. on January 22, 1999. While
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Velarde-Gomez initialy told Agent Salazar that he picked up
his automobile at midnight that night, Agent Salazar testified
that he later changed his story, stating that he picked it up at
8:00 am. the following morning. When Agent Salazar con-
fronted Velarde-Gomez with the inconsistency in his story, he
had no response. Velarde-Gomez said he spent the time
between dropping off and picking up the automobile at ares-
taurant in an area of Tijuanacalled Las |das and going to a
Tijuana club named Siete Copas. On cross-examination,
Agent Salazar clarified that Velarde-Gomez also told him
about meeting a prostitute at the club, going with her to a
hotel, and spending $70 for the hotel and for her services.
Agent Salazar also stated that Velarde-Gomez told him about
going to a swap meet in Tijuana after picking up the automo-
bile.

Velarde-Gomez later testified that he initially did not tell
Agent Rodriguez about the prostitute at primary inspection
because he was embarrassed and stated that he apparently did
not explain himself very well during the interview with Agent
Salazar. Velarde-Gomez explained that when he told Agent
Salazar that he went to Mexico to get his automobile fixed, he
meant that if it broke down while he was in Mexico, he would
have someone fix it. He stated that he did not drop off his
automobile at a mechanic shop but went to a restaurant called
Las Idlasaround 6:30 or 7:00 p.m., that Jose Mezawas a
parking attendant there, that he told Jose that the automobile
sometimes had a problem starting, and that Jose said if it
would not start he would check out the problem. Velarde-
Gomez said that he later went to a club called Siete Copas,
met awoman there, spent 20 minutes talking with her in his
automobile, and then went to a hotel with her, paying her to
have sex with him. He testified that for a period of 15-20 min-
utes while he was taking a shower he was separated from her
and that during this time his automobile keys and business
cards, which had the name and address of his employer in
Hemet, were sitting open on the night stand. He also stated,
however, that he never saw the woman leave the hotel room,
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and that in the morning his automobile keys were in the same
place he put them before his shower. He left the woman the
following morning and went to a swap meet the remainder of
the day. Velarde-Gomez testified that Agent Salazar told him
that he was telling lies during the interview; however, he said



the agent never asked him to explain any inconsistenciesin
his story.

At the jury instruction conference, the government objected
to two of Velarde-Gomez's proposed jury instructions, one
relating to mere presence and the other to the defense theory
of the case. Despite Velarde-Gomez's argument that the
instructions should be given, the district court denied them.
Later, after the approved instructions were read, Velarde-
Gomez responded affirmatively when asked "whether the
instructions were given properly.”

During closing arguments, the government argued that
Velarde-Gomez was chosen by a drug organization to bring
drugs across the border because he was calm and would not
tip off border inspectors. The government stressed that
Velarde-Gomez was relaxed and unemotional:

So now you have a defendant who you've learned
was totally relaxed. When he came to the primary
inspection area, he was relaxed. And then when he
was interviewed by the case agents, he was relaxed
when he was told that there was marijuanain the car.
He showed no emotion. This defendant was perfect
for the job. He's the kind of guy a drug organization
would want to hire because he was able to sit there
and show nothing.

Now, if someoneistold that they have no idea

that there's marijuanain their car, if someoneistold
we've pulled you over, checked out your car, and we
found 63 pounds of marijuanain your car, was he
shocked? Was he surprised? Was he enraged? No.
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He showed no emotion at all. He was able to control
any feelings he might have had. He was the perfect
guy. He was the perfect guy to bring drugs across the
border. He's the kind of guy a drug organization
looks for and hires.

The government also addressed V elarde-Gomez's testimony,
stating several times that the inconsistenciesis his story were
lies, that his testimony was a "silly story" and "ridiculous,”

and that he had five months between being arrested and testi-



fying in court to fill the gapsin his story.

Velarde-Gomez's closing argument centered around his
theory that, unbeknownst to him, someone took his car while
he was in Tijuana and hid the marijuanain the gas tank.

The jury convicted Velarde-Gomez as charged. On apped,
Velarde-Gomez argues that: (1) the district court erred in
allowing evidence of his post-arrest, pre-Miranda silence; (2)
the government engaged in prosecutorial misconduct during
closing arguments by suggesting the defense was a sham, stat-
ing Velarde-Gomez lied, and vouching for a government wit-
ness; (3) the district court erred in denying his proposed jury
instructions on mere presence and theory of the case, thus
impinging upon his Sixth Amendment right to present a
defense; and (4) the district court erred in denying his motion
to suppress incriminating statements taken in violation of
Article 36 of the Convention. We address each of these argu-
ments except the last, which was squarely rejected in United
States v. Lombera-Camorlinga, 206 F.3d 882, 885-88 (9th
Cir. 2000) (en banc).

Velarde-Gomez argues that the district court erred in allow-
ing evidence of his post-arrest, pre-Miranda warning silence,
thus violating his Fifth Amendment privilege against self
incrimination. To preserve a constitutional issue for appeal,
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one must make a specific, timely objection; otherwise, we can
only review for plain error. See United States v. Hutson, 843
F.2d 1232, 1238 (9th Cir. 1988). During Agent Salazar's testi-
mony, when the government asked the agent what Velarde-
Gomez's "response" was when accused of importing mari-
juana, Velarde-Gomez objected "based upon the previous
thing we talked about.” While this objection isfacialy vague,
the government concedes that "the previous thing we talked
about" was Velarde-Gomez's contention, made earlier, that
evidence of his post-arrest, pre-Miranda warning silence and
demeanor was inadmissible on Fifth Amendment grounds.
We thus hold that Velarde-Gomez preserved this argument for
appeal, and we review de novo whether referencesto Velarde-
Gomez's silence and demeanor violated his Fifth Amendment
privilege against self incrimination. United States v. Soliz, 129




F.3d 499, 503 (9th Cir. 1997).
A.

The Fifth Amendment states: "No person . . . shall be
compelled in any crimina case to be a witness against himself
...." U.S. Const. amend. V. The Supreme Court, in Miranda
V. Arizona, stated that "it isimpermissible to penalize an indi-
vidua for exercising his Fifth Amendment privilege when he
isunder police custodial interrogation. The prosecution may
not, therefore, use at trial the fact that [the defendant] stood
mute or claimed his privilege in the face of accusation.” 384
U.S. 436, 468 n.37 (1966); see also Dickerson v. United
States, 120 S. Ct. 2326, 2335 (2000) (" Miranda requires pro-
cedures that will warn a suspect in custody of hisright to
remain silent and which will assure the suspect that the exer-
cise of that right will be honored."), citing Miranda, 384 U.S.
at 467. Consistent with Miranda, we have held that prosecu-
tors may not use evidence of a defendant's post-arrest silence
as substantive evidence of guilt. Douglas v. Cupp, 578 F.2d
266, 267 (9th Cir. 1978). We have also held, however, that
comments on pre-arrest, pre-Miranda silence may be used as
substantive evidence of guilt, United States v. Oplinger, 150
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F.3d 1061, 1066-67 (9th Cir. 1998), as may post-arrest, post-
Miranda silence if the defendant waives the right to remain
slent and gives a statement. United States v. Pino-Noriega,
189 F.3d 1089, 1098 (9th Cir. 1999).

Velarde-Gomez challenges the admission of testimony
during the government's case that he was silent when Agent
Salazar accused him of possessing and importing marijuana.
The government concedes that Velarde-Gomez was in cus-
tody and had not received Miranda warnings at that time.
Thus, this case involves comments on post-arrest, pre-
Miranda silence and demeanor. Recognizing that our sister
circuits are split on the issue, we recently held that use of a
defendant's post-arrest, pre-Miranda silence for substantive
proof of guilt "plainly infringed upon [the ] privilege against
sdf-incrimination.” United States v. Whitehead, 200 F.3d 634,
639 (9th Cir. 2000); see also id. at 638 (recognizing circuit
split). The factual situation in Whitehead, however, is differ-
ent than here: Whitehead remained silent throughout custody
and did not waive his Mirandarights, seeid. at 636-37 (stat-




ing that Whitehead remained silent post-custody), while
Vearde-Gomez subsequently waived hisright to remain
slent and gave a statement to Agent Salazar. Without citing
any supporting case law, the government attempts to distin-
guish Whitehead on this basis.

The relevant issue in determining whether the govern-

ment may comment upon a defendant's silence, at least prior
to avalid Miranda waiver, is whether the defendant isin cus-
tody. Compare Oplinger, 150 F.3d at 1066-67 (holding con-
stitutional comment on pre-arrest silence), with Whitehead,
200 F.3d at 638-39 (holding unconstitutional comment on
post-arrest silence). As we clarified in Whitehead, after oneis
in custody, "regardless whether the Miranda warnings were
actually given, comment on the defendant's exercise of his
right to remain silent [i]s unconstitutional. " Id. at 638 (cita-
tions omitted). If comment on a defendant's post-arrest
silence is unconstitutional regardless whether Miranda warn-
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ings are actually given, it follows that comments on a defen-
dant's invocation of silence up until the time that he actually
waives the right to remain silent are al'so unconstitutional. The
Seventh Circuit so held in United States v. Hernandez, 948
F.2d 316 (7th Cir. 1991), cited with approval in Whitehead,
200 F.3d at 638, rejecting the same argument the government
makes here:

Nor can we accept the government's suggestion

that there was no implication of guilt in the evidence
of [the defendant's] momentary silence because the
information was given in response to a preliminary
guestion and because the jury was made aware that
[the defendant] did make some statements after
being read his Miranda rights.

Id. at 323. We thus hold that the district court erred in alow-
ing comment on Velarde-Gomez's post-arrest, pre-Miranda
silence, even though he subsequently waived his right to
remain silent and gave a statement to customs agents.

B.

The government concedes that it asked Agent Salazar dur-
ing its case-in-chief whether Velarde-Gomez said anything



when accused of marijuanaimportation and that the agent's
answer was no. However, it argues that most of its other ques-
tions, as well as the entirety of its comments during closing
arguments, related to Velarde-Gomez's demeanor as opposed
to his silence. Velarde-Gomez argues that comments on
Velarde-Gomez's demeanor were implicitly comments on his
slence.

The privilege against self incrimination " protects an

accused only from being compelled to testify against himself,
or otherwise provide. . . evidence of atestimonial or commu-
nicative nature." Schmerber v. California, 384 U.S. 757, 761
(1966). The Supreme Court has, however, "long held that the
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privilege does not protect a suspect from being compelled
... toproduce ‘real or physical evidence.' " Pennsylvaniav.
Muniz, 496 U.S. 582, 589 (1990), quoting Schmerber, 384
U.S. a 764. "In order to be testimonial, an accused's commu-
nication must itself, explicitly or implicitly, relate afactua
assertion or disclose information.” Doe v. United States, 487
U.S. 201, 210 (1988). Thus, evidence of one's fingerprints,
handwriting, vocal characteristics, stance, stride, gestures, or
blood characteristics, Schmerber, 384 U.S. at 764, as well as
evidence of an intoxicated person's "durring of speech and
other evidence of lack of muscular coordination” does not
violate the Fifth Amendment. Muniz, 496 U.S. at 592; see
also id. at 590-92 (discussing other permissible evidence).
Thus, evidence of one's physical characteristicsis nontesti-
monial. United Statesv. Wade, 388 U.S. 218, 222 (1967). As
Justice Holmes wrote for the Court long ago, "The prohibition
of compelling aman in acrimina court to be witness against
himself is a prohibition of the use of physical or moral com-
pulsion to extort communications from him, not an exclusion
of his body as evidence when it may be material. " Holt v.
United States, 218 U.S. 245, 252-53 (1910) (emphasis added).

We now focus only on that part of Agent Salazar's testi-
mony that Velarde-Gomez had no physical responsg, i.e., he
did not "look surprised or upset." During summeation, the
prosecutor stated that Velarde-Gomez was relaxed and
unemotional. Like admissible evidence of gestures or muscu-
lar coordination, evidence of demeanor relates to physical
characteritics, not efforts at communication. It describes
one's mood rather than one's answers to questions. To quote



Justice Holmes, it is use "of hisbody as evidence when it [ig]
materiad." Id. at 253. Pursuant to Schmerber and its progeny,
evidence of Velarde-Gomez's physical reactions and emo-
tiona stateis evidence of his physica characteristics rather
than communicative evidence. We hold that such evidenceis
not testimonial and thus its admission into evidence does not
violate Velarde-Gomez's Fifth Amendment rights.
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Velarde-Gomez argues that the government used evi-
dence of his demeanor as a proxy for silence. Of course, that
is not the case: one's mood does not equate with one's state-
ments. True, some nonverbal communication, such as the nod
or shake of a head, may carry with it a"testimonial compo-
nent whenever the conduct reflects the actor's communication
of histhoughtsto another." Muniz, 496 U.S. at 595 n.9 (cita-
tions omitted). There is smply no basis, however, for
Velarde-Gomez's assertion that evidence that he was relaxed
and unemotiona wasin some way testimonial in the same
way as nodding one's head in answer to a question. Testi-
mony of the former describes one's mood; testimony of the
|atter describes one's communicative responses.

C.

We now turn to Velarde-Gomez's post-arrest, pre-Miranda
slence, to determine whether the error in allowing Agent
Salazar to testify that Velarde-Gomez did not speak when
confronted with evidence of drug importation was harmless
beyond a reasonable doubt. United States v. Hasting, 461 U.S.
499, 510 (1983) (holding harmless error analysis applies to
improper comment on defendant's silence at trial, in violation
of the Fifth Amendment Self-Incrimination Clause). The
harmless error rule requires us to ask: "absent the prosecutor's
allusion to the [defendant's silence], isit clear beyond area
sonable doubt that the jury would have returned a verdict of
guilty?" Id. at 510-11.

Evidence pointing to Velarde-Gomez's guilt was strong.

He was the driver, sole occupant, and owner of an automobile
containing 63 pounds of marijuana with a $53,400 street
value. We stated in Whitehead, in which the defendant was
charged with the same crimes as Velarde-Gomez, that such
"physical evidence was virtualy conclusive of guilt." White-
head, 200 F.3d at 639 (holding Fifth Amendment error not to



be pregjudicia under plain error review). We recognize that
Whitehead applied the plain error standard of review rather
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than the harmless error beyond a reasonable doubt standard
that we must use. The two approaches, however, "require| |
the same kind of inquiry," even though the burden of proof in
harmless error beyond a reasonable doubt cases falls upon the
government -- as opposed to plain error cases, in which it
falls upon the defendant. United Statesv. Olano , 507 U.S.
725, 734 (1993).

In addition to compelling physical evidence, there was

more here: Velarde-Gomez made inconsistent statements
upon which ajury could aso rely to reach a guilty verdict.
United States v. Hursh, 217 F.3d 761, 768 (9th Cir. 2000). For
instance, even though Velarde-Gomez initially said he went to
Mexico for the day to visit friends and drink, Agent Salazar
testified that he later stated that he went to Mexico the day
before and that his purpose was to get his recently purchased
automobile fixed. Also, hefirst told Agent Salazar that he
picked up his automobile from the mechanic at midnight, but
later said it was 8:00 am. the following morning. The incon-
sistent statements, together with sole possession of a substan-
tial amount of marijuana, are substantia evidence that leads
us to conclude beyond a reasonable doubt that the jury would
have convicted Velarde-Gomez even absent comments upon
his post-arrest, pre Miranda silence. Hasting, 461 U.S. at 510.

Velarde-Gomez next argues that the government committed
misconduct during argument to the jury by: (1) vouching for
a government witness; (2) denigrating the defense as a sham;
and (3) calling him aliar. Because Velarde-Gomez did not
object at trial to the comments made in the prosecutor's argu-
ment, we review for plain error. United Statesv. Kessi, 868
F.2d 1097, 1107 (Sth Cir. 1989). "In order to constitute "plain
error,' the error must be “plain’ or clear on its face under cur-
rent law and must affect a substantial right.” United Statesv.
Campos, 217 F.3d 707, 712-13 (9th Cir. 2000), citing Olano,
507 U.S. at 732-34.

11706
The prosecution is alowed "a degree of latitude in the pre-



sentation of their closing summations,” including“the free-
dom to strike hard blows based on the evidence and al fair
inferences therefrom.” United States v. Prantil, 764 F.2d 548,
555 (9th Cir. 1985) (internal citations and gquotations omitted).
However, it may not resort to foul blows. Id. Thereisno
reversible error unless misconduct in the summation was "so
gross as probably to prejudice the defendant, and the preju-
dice has not been neutralized by thetria judge. " United States
v. Birges, 723 F.2d 666, 672 (9th Cir. 1984) (internal citations
and quotation omitted). The government's attorney delivered
a strongly worded argument; the question is whether she
delivered hard blows or foul ones.

A.

We first examine whether the government committed plain
error by vouching. During Velarde-Gomez's summation, he
challenged the accuracy of the report Agent Salazar wrote
after interviewing Velarde-Gomez. During rebuttal argument,
the government conceded that the report contained one minor
inaccuracy (the Spanish word for sixty rather than seventy),
but said "everything else was accurate." The government
attorney pointed to other evidence corroborating the report,
and never asserted her personal belief that the report was
truthful.

"V ouching consists of placing the prestige of the govern-
ment behind a witness through personal assurances of the wit-
ness's veracity, or suggesting that information not presented
to the jury supports the witness's testimony." United Statesv.
Necoechea, 986 F.2d 1273, 1276 (9th Cir. 1993) (citations
omitted). Whether vouching occurred depends upon several
factors, including:

the form of vouching; how much the vouching
implies that the prosecutor has extra-record know!-
edge of or the capacity to monitor the witness's
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truthfulness; any inference that the court is monitor-
ing the witness's veracity; the degree of persona
opinion asserted; the timing of the vouching; the
extent to which the witness's credibility was
attacked; the specificity and timing of a curative
instruction; the importance of the witness's testi-



mony and the vouching to the case overall. When
reviewing for plain error, we then balance the seri-
ousness of the vouching against the strength of the
curative instruction and closeness of the case.

Id. at 1278.

After reviewing the statement in light of these factors, we
conclude that the government did not vouch, much less com-
mit plain error. It put the weight of admitted evidence, not the
government's prestige, behind the comment. There was no
implication that the government attorney had a personal belief
or extra-record knowledge of the accuracy of the report, or
that the government or court had monitored Agent Salazar's
testimony for truthfulness. And while there was no curative
instruction given, this brief comment was, when weighed
against the strong evidence against Velarde-Gomez previ-
oudly discussed, virtually inconsequential.

B.

We next address whether plain error occurred in the gov-
ernment's alleged denigration of Velarde-Gomez's defense as
a sham during its arguments. Velarde-Gomez contends that
the government committed misconduct by emphasizing that
he had time between his arrest and his in-court testimony to
make up or fill the gapsin his story. However, the Supreme
Court recently held that similar comments do not violate a
defendant's Fifth or Sixth Amendment rights and are a proper
way to impeach the defendant's testimony, Portuondo v.
Agard, 120 S. Ct. 1119, 1123-27 (2000), and we recently held
that such comments do not constitute prosecutorial miscon-
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duct. United States v. Cabrera, 201 F.3d 1243, 1250 (Sth Cir.
2000).

Velarde-Gomez also argues that his defense was denigrated

by the government's repeated statements during argument that
his testimony was a"slly story" and "ridiculous.” We have
held it to be misconduct to call the defense a"sham" or

"scam" directly. United States v. Sanchez , 176 F.3d 1214,
1224-25 (9th Cir. 1999). It is not misconduct, however, to use
less derogatory language to comment on the plausibility of a
defendant's testimony. Birges, 723 F.2d at 671 & n.2, 672




(holding not misconduct to call defendant's testimony "fabri-
cated" and "figment[ ] of . . . imagination"). We hold that
there was no plain error in calling Velarde-Gomez's story
"silly" and "ridiculous,”" because such mild comments relate
to the truth of Velarde-Gomez's testimony without directly
belittling him or his defense.

C.

We next examine whether the government's calling
Velarde-Gomez's story a"'li€" was misconduct constituting
plain error. During opening and rebuttal arguments, the gov-
ernment used some derivative of the word "lie" to describe
Velarde-Gomez's story at least eight times. We have held,
however, that it "is neither unusual nor improper for a prose-
cutor to voice doubt about the veracity of a defendant who
was taken the stand.” 1d. at 672; see also Cabrera, 201 F.3d

at 1250; United Statesv. Laurins, 857 F.2d 529, 538-40 (9th
Cir. 1988) (reviewing for plain error). Prosecutors may "argue
reasonabl e inferences based on the evidence,” including, in a
case turning on "which of two conflicting storiesis true

..., that one of the two sidesislying." United Statesv.
Moalina, 934 F.2d 1440, 1445 (9th Cir. 1991). Thereisthus no
prejudice merely from using a derivative of the word'lie" in
summation; to show misconduct, the defendant must establish
that the prosecutor's use of the word "lie" was not founded
upon a reasonable inference from the evidence. Laurins, 857
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F.2d at 539. Reviewing for plain error, we look to the state-
ments made "in the entire context of thetrial, " Cabrera, 201
F.3d at 1246, including the strength of the evidence suggest-
ing guilt, Laurins, 857 F.2d at 539, and the neutralizing effect
of the jury instructions. United Statesv. Bracy , 67 F.3d 1421,
1431 (9th Cir. 1995).

In Laurins, we held that it was not plain error for a prosecu-
tor to repeatedly call the defendant's story a"lie," "fagty,”
"fraud,” and "deceit." 857 F.2d at 539 & n.2. Like Laurins,
the government's comments, read in the context of the sur-
rounding argument, reveal that she was permissibly arguing a
reasonable inference from the facts by showing that Velarde-
Gomez's statements were inconsistent. Molina, 934 F.2d at
1445; Laurins, 857 F.2d at 539. The prosecutor set out the
evidence presented and argued the government's position --



that the inconsistencies in Velarde-Gomez's story support the
inference that he was dishonest. As recounted above, the evi-
dence against Velarde-Gomez was strong. Further, any preju-
diceto thejury that arose from saying "lie" and "lied" was
neutralized by the prosecutor's reminder that credibility was
for the jury to decide, a reminder that was emphasized shortly
thereafter in the jury instructions, along with an instruction
that attorney argument is not evidence. We therefore conclude
that the comments were not plain error. Laurins, 857 F.2d at
539.

v

Velarde-Gomez aso contends that the district court erred in
denying hisjury instructions on theory of the defense and

mere presence. We typically review "whether the district
court's instructions adequately presented the defendant’s the-
ory of the case de novo." United States v. Dixon, 201 F.3d
1223, 1230 (9th Cir. 2000). The government, however, argues
that we should review for plain error because, despite that
Velarde-Gomez proposed these instructions and argued at the
jury instruction conference that they be given, he did not spe-
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cifically and formally object that they were not given and
responded affirmatively in court when asked whether the
instructions were properly given.

To preserve the right to appeal adistrict court's failure to

give ajury instruction, one must offer "aformal, timely, and
distinctly stated objection” pursuant to Federal Rule of Crimi-
nal Procedure 30. Kessl, 868 F.2d at 1102. The sole exception
to this requirement is when "doing so would be a pointless
formality' [meaning] (1) throughout the trial the party argued
the disputed matter with the court, (2) it is clear from the
record that the court knew the party's grounds for disagree-
ment with the instruction, and (3) the party offered an aterna-
tive instruction.” 1d. (citations omitted).

Despite that Velarde-Gomez did not object to the district
court's failure to give mere presence and theory of the case
instructions at the time the district judge instructed the jury,
objection would have been a pointless formality. Velarde-
Gomez consistently argued that the jury should not convict
him because (1) he was tricked into driving an automobile



with marijuanain it across the border and (2) the govern-
ment's only link between him and the crime was his presence
in the automobile. He proposed mere presence and theory of
the case instructions before trial began. At the jury instruction
conference, he made it clear to the court why the instructions
should be given. Under these circumstances, it would have
been pointless for Velarde-Gomez to object formally. We thus
review the district court's failure to give these instructions de
novo. Dixon, 201 F.3d at 1230. "If the district court's instruc-
tions fairly and adequately covered the elements of the
offense, however, we review the instruction's “precise formu-
lation' for an abuse of discretion.” 1d.

A.

We first address whether the district court should have
given Velarde-Gomez's mere presence instruction, which
stated:
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Mere presence at the scene of acrime or mere
knowledge that a crime is being committed is not
sufficient to establish that the defendant committed
the crimes of importation of marijuana and posses-
sion of marijuana with the intent to distribute it,
unless you find that the defendant was a participant
and not merely a knowing spectator. The defendant's
presence may be considered by the jury along with
other evidence in the case.

A mere presence instruction is unnecessary if "the govern-
ment's case is based on more than just a defendant's presence,
and the jury is properly instructed on all elements of the
crime." United States v. Negrete-Gonzales, 966 F.2d 1277,
1282 (9th Cir. 1992); see aso United States v. Medrano, 5
F.3d 1214, 1218-19 (9th Cir. 1993). The appropriateness of
the instruction thus depends upon what the government
proved about the defendant's alleged involvement in the
crime: "In other words, a defendant's “mere presence’ argu-
ment will fail in situations where the ‘mere is lacking."
United States v. Echeverri, 982 F.2d 675, 678 (1st Cir. 1993).

Thereis no question that the district court properly
instructed the jury on the elements of the crimes for which
Velarde-Gomez was charged. An importation of marijuana



conviction must be based upon jury findings that the defen-
dant knowingly or intentionally imported marijuana. United
States v. Mayes, 524 F.2d 803, 807 (9th Cir. 1975). Similarly,
a possession of marijuana with intent to distribute violation
requires findings that the defendant knowingly possessed
marijuana with intent to distribute. United States v. Cain, 130
F.3d 381, 382 (9th Cir. 1997). The jury instructions correctly
stated these elements.

Thus, the dispositive question becomes whether the govern-
ment's case rested upon more than mere presence. In attempt-
ing to prove its case, the government was entitled to rely upon
circumstantial evidence and inferences that the jury could
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draw therefrom. United States v. Lewis, 787 F.2d 1318, 1323
(9th Cir.) ("Circumstantia evidence and inferences drawn
from it may be sufficient to sustain a conviction."), amended
on other grounds, 798 F.2d 1250 (9th Cir. 1986). As stated
earlier, evidence that a defendant made inconsistent state-
ments is circumstantial evidence that he had knowledge that
he was importing or possessing marijuana. Hursh , 217 F.3d
at 768. Because the government introduced evidence that
Velarde-Gomez made inconsistent statements, its case rested
upon more than his mere presence.

In Negrete-Gonzales, we held that a mere presence instruc-
tion should have been given. 966 F.2d at 1282. In that case,
the government's primary evidence was that the defendant
accompanied the principal to adrug sale. 1d. Here, Velarde-
Gomez's presence was not mere: rather than coming along for
the ride, he was the driver and sole occupant of the automo-
bile in which 63 pounds of marijuana was found. Thus, the
district court did not err in refusing Velarde-Gomez's mere
presence instruction.

B.

We now turn to whether Ve arde-Gomez was entitled to his
theory-of-the-case instruction, which stated:

Mr. Velarde-Gomez's theory of the caseisthat he
was unknowingly tricked into driving the vehicle
containing marijuana, and because he was unaware
of the marijuanas presence and had no crimina



intent, heis not guilty.

Mr. Velarde Gomez does not have to prove that he
is not guilty, nor does he bear the burden of having
to prove any fact in this case. If the prosecution fails
to prove beyond a reasonable doubt that Mr.
Velarde-Gomez knew that the marijuana (or some
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prohibited drug) was hidden in the vehicle, you must
return a not guilty verdict.

As ageneral matter, adistrict court may refuse to give a
jury instruction "if its language gives undue emphasis to
defendant's version of the facts rather than being a statement
of appropriate principles of [the] law for the jury to apply to
thefacts." United States v. Goland, 959 F.2d 1449, 1453 (9th
Cir. 1992) (internal quotation omitted). Pursuant to thisrule,
the first paragraph of Velarde-Gomez's requested instruction
was hot entitled to be read to the jury. Rather than elucidate
relevant legal principles for the jury to apply, the paragraph
merely states Velarde-Gomez's version of the facts. The
appropriate place to argue the factsisin closing arguments,
and the record reflects that Velarde-Gomez's counsel fully
outlined the facts that supported the "unknowingly tricked"
theory during his closing argument.

Thus, because the first paragraph of the proposed instruc-
tion was infirm, the instruction became erroneous. The district
court thus did not err in rejecting the proposed instruction.
AFFIRMED.
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